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RECENT CASES. 39 

Master and Servant — Negligence of Vice-Principal. — Northern 
Pacific Railroad Co. v. Peterson, 51 Fed. Rep. 182. Through the 
negligence of the foreman of a gang of track repairers on the 
Northern Pacific R. R., at Old Superior, Wisconsin, one of the 
workmen employed in the gang was injured. Under the rule pre- 
vailing in Wisconsin, the foreman and the workman, notwith- 
standing the difference in their rank, are considered as fellow ser- 
vants, and consequently the railroad is not held liable for the neg- 
ligence of the former. But the case being brought before the 
Federal Court it was held that it must be determined according to 
federal adjudications and principles as enunciated in Railway Co. 
v. Ross, 112 U. S. 377, where the distinction is drawn between a 
fellow servant and a vice-principal. The railroad was therefore 
held liable for the negligence of the foreman, and the court quoted 
with approval from the opinion of Mr. Justice Field in the Ross 
case: " There is, in our judgment, a clear distinction to be made 
in their relation to their common principal, between servants of a 
corporation exercising no supervision over others engaged with 
them in the same employment, and agents of the corporation 
clothed with the control and management of a distinct department, 
in which their duty is entirely that of direction and superintend- 
ence. A conductor having the entire control and management of 
a railway train occupies a very different position from the brake- 
man, the porters and other subordinates employed. He is in fact, 
and should be treated as, the personal representative of the 
corporation for whose negligence it is responsible to fellow ser- 
vants." 

Mortgage — Valid when given by Preemptor. — N orris v. Heald et 
al, 29 Pacific Reporter 1121 (Montana). Action was brought to 
foreclose certain mortgages given by a preemptor prior to the 
time of making his final proofs. The validity of such mortgages 
was brought in question, it being urged that they were grants or 
conveyances within the meaning of the prohibitory clause of Rev. 
St. U. S. §2262, where it is provided that any "grant, except in the 
hands of bona fide purchasers, for a valuable consideration, shall 
be null and void, except as provided in section 2288." The Court 
held that a mortgage made in good faith was not within the pro- 
hibition and was valid. After a review of the conflicting author- 
ities on this point the opinion of the Court reads as follows: " From 
this review we are of the opinion that the weight of authority 
sustains the position that an ordinary mortgage by a preemptor 
of land, prior to the time of making his final proofs, is not a grant 
or conveyance, within the prohibitory clause of said section 2262." 



